
To:

NOTICE OF FILING

ForPurex Industries, Inc.:

RobertL. Graham
Bill S. Forcade
JasonB. Yearout
Jenner& Block,LLC
OneiBM Plaza
Chicago,Illinois 60611

ForFederalDie CastingCo., Federal
ChicagoCorp.,RaymondE. Cross,
LakesideBank,TrustNos.10-1087,10-1343,
BeverlyBank,TrustNo. 8-7611:

CaryR. Perhnan
CarrieL. Taubman
Latham& Watkins
5800SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606

PLEASE TAKE NOTICE that I havetoday filed with the Office of theClerk of the

Pollution ControlBoardthe2222ELSTONLLC’S REPLY TO RESPONDENTSFEDERAL

DIE CASTING, CO., FEDERAL CHICAGO CORP., AND CROSS’ ANSWER AND

BEFORETHE ILLINOIS POLLUTION CONTROL BOAI~E~c~~,tDCLERK’S OFF!CF

2222ELSTON LLC, an Illinois limited
liability company,

Complainant,

V.

PUREX INDUSTRIES, INC., a Delaware
corporation,FEDERAL DIE CASTING CO.,
anIllinois corporation,FEDERAL
CHICAGO CORP., an Illinois corporation,
RAYMOND E. CROSS,an Illinois resident,
BEVERLY BANK TRUST NO. 8-7611,an
Illinois trustee,and LAKESIDE BANK
TRUST NOS.10-1087& 10-1343,an Illinois
trustee,

Respondents.

) SEP262003
) STATE OF ILLINOIS

) Board

) PCBNo. 03-5 5
) (CitizensUSTEnforcement)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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AFFIRMATIVE DEFENSES,and CERTIFICATE OF SERVICE filed on behalf of

Complainant,2222ElstonLLC, acopyofwhich is herewithserveduponyou.

Dated: September22nd 2003

Respectfullysubmitted,

Attorneysfor Complainant2222ElstonLLC

FrancisA. Citera,Esq.
DanielT. Falmer,Esq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312)456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTraurig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denver,Colorado80202
Telephone:(303)572-6500
Facsimile:(303)572-6540

#77456
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RECE~vE~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

SEP26?003
2222ELSTON LLC, an Illinois limited )
liability company, ) STATE OF ILLINOISPollutjo,~Control Board

Complainant, )) PCBNo.03-55

V. ) (CitizensUSTEnforcement)
)

PUREX INDUSTRIES, INC., a Delaware )
corporation,FEDERAL DIE CASTING CO., )
anIllinois corporation,FEDERAL )
CHICAGO CORP.,anIllinois corporation, )
RAYMOND E. CROSS,anIllinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUST NOS.10-1087& 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

2222ELSTON LLC’S REPLY TO RESPONDENTSFEDERAL DIE CASTING, CO.,
FEDERAL CHICAGO CORP.,AND CROSS’ ANSWER TO COMPLAINT AND

AFFIRMATIVE DEFENSES

Complainant2222ElstonLLC (“Biston”), by andthroughits attorneys,Greenberg

Traurig,LLP, for its replyto RespondentsFederalDie Casting,Co., FederalChicagoCorp.,and

Cross’AnswerandAffirmative Defenses(filed on August21, 2003),respondsasfollows:

GENERAL AFFIRMATIVE DEFENSES

FIRST GENERAL AFFIRMATIVE DEFENSE:

TheComplaintis barred,inwholeor in part,by the doctrineofwaiverand/orequitable
estoppel. In January2000,Blstonmadean informedbusinessdecisionto purchaseaBrownfield
propertythat it knewto acertaintyrequiredinvestigationand/orremediation. Elstonexplicitly
agreedthat, if it choseto consummatethetransaction,theSeller’senvironmentalliability would
be limited to $50,000(which moneyFederalRespondentshavealreadypaid). After acquiring
theproperty,Elstonrenegedon thedealit hadcut, ignoredthefactthat partoftheconsideration
paidto theSellerwasElston’sagreementto limit theFederalRespondents’liability to $50,000
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andbroughttheinstant action. Furthermore,Elston’sfailure to conductthe investigation

requiredby thepurchaseagreementis theproximateandbut for causeofthis Complaint.

RESPONSE:

Bistondeniestheallegationsstatedin Respondents’First GeneralAffirmative Defense.

Respondingfurther, Elstonallegesin theComplaintthatthecontractreferredto by Respondents

is betweenBlstonandRespondentLakeside. SeeCompi.¶~J28-40. As such,Bistonhadno

contractwith anyotherRespondents,andit thereforehadno contractualrightsto waivevis-à-vis

RespondentsCross,FederalDie CastingCo. andFederalChicagoCorp.

Respondingfurther,Elstonobjectsto Respondents’assertionofanequitableestoppel

defenseinasmuchasRespondentshavefailedto pleadtheelementsofsuchadefensewith the

requisitespecificity. In orderto pleadan affirmative defenseofequitableestoppel,Respondents

mustallege:

(1) wordsor conductby thepartyagainstwhomtheestoppelis
allegedconstitutingeitheramisrepresentationorconcealmentof
materialfacts;(2)knowledgeon thepartofthepartyagainstwhom
theestoppelis allegedthatrepresentationsmadewereuntrue;(3)
thepartyclaiming thebenefitofan estoppelmusthavenot known
therepresentationsto be falseeitheratthetime theyweremadeor
atthetimetheywereactedupon; (4) thepartyestoppedmusteither
intendorexpectthathisconductorrepresentationswill beacted
uponby thepartyassertingtheestoppel;(5) thepartyseekingthe
estoppelmusthavereliedor actedupontherepresentations;and
(6) thepartyclaimingthebenefitofthe estoppelmustbe in a
positionofprejudiceif thepartyagainstwhomtheestoppelis
allegedis permittedto denythetruth oftherepresentationmade.

See,e.g.,Peoplev. QCFinishers,Inc., No.PCB01-7(June19, 2003),at4 (citationsomitted)

(striking affirmative defenseofequitableestoppelfor failureto pleadelementswith specificity.).

Respondentshavefailedto allegethat Bistonmade~anymisrepresentationorconcealment,or to

allegeanyoftheremainingfive elementsofthedefenseofequitableestoppel.

2



Elstonfurtherobjectsto Respondents’assertionofan affirmativedefensebasedon

waiver. TheBoardhaspreviouslyheldthat in orderto statean affirmative defenseofwaivera

partymusthavebothknowledgeofthe existenceofaright andanintentionto relinquishit. QC

Finishers,Inc., No.PCB01-7,at 5 (striking affirmative defenseofwaiver.). Blstonhasnot

intentionallywaivedanyright. Theargumentsraisedby Respondentsfail to stateanaffirmative

defenseinasmuchastheyspeakto theissueofthepenaltyandnot thecauseofaction. Id.

SECONDGENERAL AFFIRMATIVE DEFENSE

TheComplaintfails to stateaclaim againstanyoftheFederalRespondents,asnoneof
theFederalRespondentseverconductedanyoperations,committedanyaffirmativeact,or
allowedanyactofdisposalto occurwith regardto theUndergroundStorageTanksatthe Site.
Thus,noneofthedamagescanbesaidto havebeenproximatelycausedby anyactoromission
ofFCC.

RESPONSE:

Elstondeniestheallegationsstatedin Respondents’SecondGeneralAffirmative

Defense.Respondingfurther,Elstonobjectsto Respondents’SecondGeneralAffirmative

Defenseinasmuchasit doesnot assertanynew factswhich would defeatElston’sright to

recover,but rathermerelyrefutestheallegationsstatedby Elstonin its Complaint. See,e.g.,

Peoplev. WoodRiverRef’gCo., PCB99-120(Aug. 8, 2002),at 9 (striking affirmativedefense

simplyrefutingallegationsofcomplaint.).

THIRD GENERAL AFFIRMATIVE DEFENSE

TheComplaintfails to stateaclaim againstRaymondB. Cross,asMr. Crossnever
ownedthepropertyatissue,althoughhe formerlyownedtheadjacentpropertyover 19 yearsago
in his individualcapacity.Mr. Cross’allegedstatusasashareholder,officer, or directorofFDC
is insufficientto establishliability underthe act,andthereareno factsallegedwhich would
justif~’piercingthecorporateveil.

RESPONSE:

Biston deniesthatMr. Crossneverownedthepropertyatissue. As definedby Elston,the

“Site” includesportionsofLots 1 through5. SeeCompl.¶ 1. BlstonallegesMr. Crossowned
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Lot 5 in his individualcapacity. Id. ¶~f10, 28-34. Tn addition,ElstonallegesthatMr. Crossis

liable, in part, in his capacityasbeneficiaryofvariousIllinois landtrustswhichownedand

operatedthepropertyunderMr. Cross’ exclusivedirection. Id. Bistonfurtherdeniesthat

Mr. Cross’ statusasshareholder,officer, ordirectorofanyofthecorporateRespondentsis

insufficientto establishliability undertheAct, or thatthereareno factsallegedwhichwould

justify piercingthecorporateveil. Bistondenieseachandeveryotherallegationcontainedin

Respondents’Third GeneralAffirmative Defense.

Respondingfurther,Blston furtherobjectsto Respondents’SecondGeneralAffirmative

Defenseinasmuchasit doesnot assertanynewfactswhichwould defeatElston’sright to

recover,but rathermerelyrefutestheallegationsstatedby Biston in its Complaint. See, e.g.,

WoodRiver,PCB99-120,at 9 (strikingaffirmative defensesimplyrefutingallegationsof

complaint.).

FOURTH GENERAL AFFIRMATIVE DEFENSE

TheComplaintis barredunderthedoctrineoflaches.Complainantwasawareofthesoil
and/orgroundwaterconditionssincebeforeif purchasedtheSite in January2000. Nonetheless,
Complainantwaitedalmostthreeyearsto bringthis complaint,duringwhichtimeComplainant
dramaticallyincreasedany costswhichmayhavebeennecessaryto addressthreatsto human
healthortheenvironment.

RESPONSE:

Elstondeniestheallegationsstatedin Respondents’FourthGeneralAffirmative Defense.

FIFTH GENERALAFFIRMATIVE DEFENSE

ThisComplaintfailsbecausetheremediesrequestedwouldwork anarbitraryand
unreasonablehardshipupontheFederalRespondents.Thereis no evidencethat theFederal
Respondentscontributedatall to the allegedcontaminationoftheSite,andthereis ample
evidencethat theComplainantis equallyif not moreatfault comparedto theFederal
Respondents,giventhe Complainantsknowledgeat thetimeofpurchase,lackofduediligencein
investigatingthescopeof thepotentialpollutionrisk, specificwaiver, incompetentand/or
negligentremediationandtankremoval,acts,omissions,and/orotheraffirmativeparticipationin
causingthecontaminationoftheSite. Moreover,the impositionof costrecoveryuponthe
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FederalRespondentswouldwork anunreasonablefinancialhardshipon theFederal
Respondents.

RESPONSE:

Bistondeniestheallegationsstatedin Respondents’Fifth GeneralAffirmative Defense.

Respondingfurther,Blston objectsto Respondents’assertionofan affirmativedefensethat

compliancewith theAct would causeanunreasonablehardship.TheBoardhaspreviouslyheld

that: “Whethercompliancewouldbedeemedarbitraryor causeanunreasonablehardshipis

simplyamatterto beconsideredin mitigationwhendeterminingwhetherto assessmonetary

penalties.”ColeTaylorBankv. RoweIndus.,Inc., No.PCB 01-173(June6, 2002),at 8 (striking

affirmativedefensethat compliancewith theAct wouldcauseanunreasonablehardship.).

Elstonfurtherobjectsto Respondents’assertionofan affirmativedefensebasedon Section58.9

oftheAct. TheBoardhaspreviouslyheldthat: “Proportionateshareliability is a limitationon

remedies,not abarto acauseofaction.” ColeTaylor,No. PCB01-173,at5 (striking

affirmative defensebasedon proportionateshare’liability).

SIXTH GENERAL AFFIRMATIVE DEFENSE

TheComplaintis barredagainsttheFederalRespondentsbecausethe allegedactsof
contaminationoccurredby theactoractsofthird parties,includingprior owners,lessors,and/or
successors-in-interestto theFederalRespondents,withouttheknowledgeorconsentofthe
FederalRespondents.

RESPONSE:

Blstondeniestheallegationsstatedin Respondents’SixthGeneralAffirmative Defense.

Respondingfurther,Bistonobjectsto Respondents’assertionofanaffirmativedefensebasedon

Section22.2(j)oftheAct, includingthat contaminationwascausedby thirdparties. TheBoard

haspreviouslyheldthatsucha“third party”defensemaynotberaisedin actionsbrought

pursuantto Section3 1(d),but ratherapplyonly to actionsbroughtpursuantto Section22.2 ofthe
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Act. ColeTaylor,No. PCB01-173,at6 (striking affirmativedefensebased“third party” defense

setforth at Section22.2(j) oftheAct.).

COUNT-SPECIFICAFFIRMATIVE DEFENSES

Count I. CountI fails to stateaclaimbecausetheFederalRespondentsdid notperform
anyaffirmative actof“consolidation”ofanyrefuseorwasteattheSite. Theallegedownership
ofburiedUSTsnot utilizedby FederalRespondentsis not “opendumping” asdefinedunder415
ILCS 5/21(a).

RESPONSE:

Bistondeniestheallegationsstatedin Respondents’Count-SpecificAffirmative Defense

directedat CountI oftheComplaint. Respondingfurther,Bistonobjectsto Respondents’

SecondGeneralAffirmative Defenseinasmuchasit doesnot assertanynewfactswhichwould

defeatBiston’sright to recover,but rathermerelyrefutestheallegationsstatedby Bistonin its

Complaint. See,e.g., WoodRiver,PCB99-120,at 9 (striking affirmative defensesimply

refutingallegationsofcomplaint.).

Count II. CountII fails to stateaclaimbecausetheFederalRespondentsdid not
performanyaffirmativeactof”abandon[ing],dump[ing], ordeposit[ing]”anywasteuponpublic
highwaysatornearthe Site,asrequiredto proveaviolation under415 ILCS 5/21(b).

RESPONSE:

Biston deniestheallegationsstatedin Respondents’Count-SpecificAffirmative Defense

directedat CountII oftheComplaint. Respondingfurther,Elstonobjectsto Respondents’

SecondGeneralAffirmative Defenseinasmuchasit doesnot assertanynewfactswhichwould

defeatElston’sright to recover,but rathermerelyrefutestheallegationsstatedby Bistonin its

Complaint. See,e.g., WoodRiver,PCB99-120,at 9 (striking affirmativedefensesimply

refutingallegationsofcomplaint.).

Count III. CountIII fails to stateaclaimbecausetheFederalRespondentsdid not
conductanywastestorage,treatment,ordisposaloperationsasrequiredto proveaviolation
under415 ILCS 5/12(d).
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RESPONSE:

Elstondeniestheallegationsstatedin Respondents’Count-SpecificAffirmative Defense

directedat CountIII oftheComplaint. Respondingfurther, Bistonobjectsto Respondents’

SecondGeneralAffirmativeDefenseinasmuchasit doesnot assertanynewfactswhichwould

defeatElston’sright to recover,but rathermerelyrefutestheallegationsstatedby Elstonin its

Complaint. See,e.g., WoodRiver,PCB99-120,at9 (striking affirmativedefensesimply

refutingallegationsof complaint.).

Count V. CountV fails to stateaclaimbecausetheFederalRespondentsdid not
conductanywastestorage,treatment,ordisposaloperationsasrequiredto proveaviolation
under415 ILCS 5/21(d).

RESPONSE:

Bistondeniestheallegationsstatedin Respondents’Count-SpecificAffirmative Defense

directedatCountV ofthe Complaint. Respondingfurther,Bistonobjectsto Respondents’

SecondGeneralAffirmative Defenseinasmuchasit doesnot assertanynewfactswhichwould

defeatBlston’sright to recover,butrathermerelyrefutestheallegationsstatedby Blstonin its

Complaint. See,e.g.,WoodRiver,PCB99-120,at 9 (strikingaffirmativedefensesimply

refutingallegationsofcomplaint.).

Count VII. CountVII fails to statea claim becausetheFederalRespondentsdid not
performanyaffirmativeactof“deposit[ing]”hazardouswasteuponthelandasrequiredto prove
aviolation of415 ILCS 5/12(d).

RESPONSE:

Elstondeniestheallegationsstatedin Respondents’Count-SpecificAffirmative Defense

directedat CountVII oftheComplaint. Respondingfurther,Elstonobjectsto Respondents’

SecondGeneralAffirmative Defenseinasmuchasit doesnot assertanynewfactswhich would

defeatBlston’s right to recover,butrathermerelyrefutestheallegationsstatedby Bistonin its
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Complaint. See,e.g., WoodRiver,PCB99-120,at 9 (strikingaffirmativedefensesimply

refutingallegationsofcomplaint.).

Dated: September22, 2003

Respectfullysubmitted,

GREENBERGTRA G, L.L.P.

~
U aigV. Richardson

Attorneysfor Complainant2222ElstonLLC

FrancisA. Citera, Bsq.
DanielT. Fahner,Esq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312)456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTraurig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denver,Colorado80202
Telephone:(303)572-6500
Facsimile:(303)572-6540

#77474
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RECE ~WE~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK SOFUCE

SEP 26 2003
2222ELSTON LLC, an Illinois limited ) STATE OF ILLINOIS
liability company, ) Polluti0~Control Board

)
Complainant, )

) PCBNo. 03-55
v. ) (CitizensUST Enforcement)

)
PUREX INDUSTRIES, INC., aDelaware )
corporation,FEDERAL DIE CASTING CO., )
an Illinois corporation,FEDERAL )
CHICAGO CORP.,anIllinois corporation, )
RAYMOND E. CROSS,anIllinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUSTNOS.10-1087& 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

CERTIFICATE OF SERVICE

I, theundersigned,certifythat I haveservedtheattached2222ELSTON LLC’S
REPLY TO RESPONDENTSFEDERAL DIE CASTING, CO., FEDERAL CHICAGO
CORP.,AND CROSS’ ANSWER AND AFFIRMATIVE DEFENSES,andNOTICE OF
FILING upontheRespondentsonSeptember22uid, 2003,by:

certifiedmail

_____ registeredmail

messengerservice

_____ personalservice

X U.S.Mail

attheaddressesbelow:

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



For Purex Industries, Inc.:

RobertL. Graham
Bill S. Forcade
StevenM. Siros
JasonB. Yearout
Jenner& Block, LLC
OneIBM Plaza
Chicago,Illinois 60611

Hearing Officer:

BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite11-500
Chicago,Illinois 60601

FrancisA. Citera,Esq.
DanielT. Fahner,Bsq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312) 456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTraurig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denver,Colorado80202
Telephone:(303) 572-6500
Facsimile:(303)572-6540
#77458

For FederalDie Casting Co.,Federal
Chicago Corp., Raymond E. Cross,
LakesideBank,TrustNos.10-1087,10-1343,
BeverlyBank,TrustNo. 8-7611:

Cary R. Penman
CarrieL. Taubman
Latham& Watkins
5800SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606

City of Chicago

MaraSGeorges
DianeM. Pezanoski
GeorgeD Theophilos
CharlesA. King
ChicagoDepartmentofLaw
30 N. LaSalleSt., Suite900
Chicago,IL 60602

(~Z~&~
‘~CraigV~~chardson,B q., Attorneyfor

Comp~~nt,2222ElstonLLC
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